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 1.  TIME:  9:00   CASE#: MSC13-01866 
CASE NAME: EVILSIZOR VS. EVILSIZOR 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT AND FOR ATTORNEY 
FEES AND COSTS  /  FILED BY JOHN EVILSIZOR, MARY EVILSIZOR 
* TENTATIVE RULING: * 
 
Hearing required. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00893 
CASE NAME: MEGA CREATION VS. ALPHA DESIGN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ALPHA DESIGN, INC. 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00893 
CASE NAME: MEGA CREATION VS. ALPHA DESIGN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ALEXANDER RIVKIN 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01293 
CASE NAME: SCHORNO VS. GANN-DESIMONE 
HEARING ON MOTION FOR RELEASE LIEN ON PROPERTY & SANCTION ON PLAINTIFF 
FILED BY NANCY S. GANN-DESIMONE 
* TENTATIVE RULING: * 
 
Defendant Nancy Gann-DiSimone moves for an order requiring plaintiffs to release a “lien” filed 

against certain real property, i.e., 4600 Discovery Point, Discovery Bay, California, which was 

filed to secure a sanctions award of $2,950 entered by the Court on October 24, 2017.  She also 

moves to vacate the sanction order, and in turn that plaintiffs be sanctioned $2,950.  She states 

that she does not own the property, because it is owned by the Start Wars Revocable Living 

Trust, the beneficiaries of which are minor children.  She also states that Plaintiffs were aware of 

this before they placed a lien on the property.  Finally, she states that the sanction award of 

October 24, 2017, should not have been granted. 
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(As Plaintiffs notes in response, the October 24, 2017, sanctions order was not based on the 

failure to respond to discovery, but was based on the filing of a motion to reconsider the order to 

denying Defendant’s motion compel discovery entered on August 8, 2017.  That order also 

included a sanctions order of $2,000.) 

Plaintiffs agree that they filed an abstract of judgment with respect to the property.  They assert 

that if title to the property changed and recorded before the abstract of judgment was recorded, 

then the lien does not attach, relying on Casey v. Gray (1993) 13 Cal.App.4th 611, 614. 

Defendant’s motion also fails to establish that the property actually is the property of the Star 

Wars Revocable Living Trust.  While Article I, Paragraph C provides that real property may be 

conveyed to the trust, the trust does not reference the Discovery Bay property, nor is there any 

other evidence that the subject property actually was conveyed to the trust.  (See Probate Code 

§ 15206.) 

Finally, Casey does indicate that where an abstract of judgment is filed after property was 

transferred to someone other than the judgment debtor, the abstract is of no effect and does not 

prevent the owner from conveying clear title.   

Accordingly, the motion, including the request to vacate the sanctions order and the request for 

sanctions, is denied. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-01997 
CASE NAME: BEAL VS. BEAL 
HEARING ON MOTION TO COMPEL PLAINTIFF DERK BEAL'S RESPONSES TO FORM 
INTERROGATORIES  /  FILED BY DEREK BEAL 
* TENTATIVE RULING: * 
 
Hearing required.  Derk Beal has not filed any opposition to the motion. 

With respect to the special interrogatories, it appears that Derk Beal’s counsel should have filed 

a motion for a protective order to be heard by the Discovery Facilitator, but the fact that 

objections were made may be sufficient to require Derek Beal to file a motion to compel and go 

through the facilitator process.  The parties should update the Court on any communication with 

the assigned Discovery Facilitator. 

As to the request for production of documents, there is no apparent reason for the complete 

failure to respond to the request for production of documents, and no apparent reason not to 

simply grant the motion, and to award sanctions for the failure to produce documents. 
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 6.  TIME:  9:00   CASE#: MSC16-01997 
CASE NAME: BEAL VS. BEAL 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY DEREK BEAL, VICTORIA BEAL 
* TENTATIVE RULING: * 
 
The motion to continue (which is not opposed), is granted, but the parties must appear to 

consider a new date. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY NEW PENN FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
Continued to February 5, 2018, 9:00 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Continued to February 5, 2018, 9:00 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY OCWEN LOAN SERVICING LLC 
* TENTATIVE RULING: * 
 
Continued to February 5, 2018, 9:00 a.m. 
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10.  TIME:  9:00   CASE#: MSC17-01266 
CASE NAME: NOWICKI VS. CCC EMPLOYEES' RETIREMENT ASSOCIATION 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY EMPLOYEES' RETIREMENT ASSOCIATION 
* TENTATIVE RULING: * 
 
             Defendant Contra Costa County Employees’ Retirement Association’s Demurrer to the 
Second Amended Petition and Complaint is sustained with leave to amend as to the First 
Cause of Action.  The demurrer is sustained without leave to amend as to the Second 
Cause of Action.  The general demurrer is sustained on the ground Petitioner/Plaintiff failed to 
allege facts sufficient to state a cause of action.  (CCP § 430.10(e). 
Background Facts 
 
 Petitioner/Plaintiff Peter J. Nowicki was a Fire Chief of the Morag-Orinda Fire District.  
Petitioner’s employer participated in the Contra Costa County Employees’ Retirement 
Association (“CCCERA”), a public employees’ retirement system.  In compliance with his 
employment agreement, Nowicki made contributions to fund his prospective retirement benefits. 
During his tenure as Fire Chief, Nowicki received several salary and benefit increases.  
 
 On January 30, 2009, Nowicki retired from the Fire District. More than six years after his 
retirement, the CCCERA Board informed Nowicki that it had scheduled a hearing on September 
9, 2015 to review his acts of “pension spiking.”  Subsequent to the hearing, CCCERA informed 
Nowicki that his pension would be reduced from $20,076 to $14,667.74 per month, retroactive to 
the date of his retirement, on the grounds that Nowicki has caused his “final average salary 
(compensation earnable) to be improperly increased at the time of retirement.” The Board also 
alleged overpayments of retirement benefits in the amount $585,802, including interest, which it 
required Nowicki to repay.    
  
 
 1st C/A—Administrative Mandamus (CCP § 1094.5) 
 
 CCCERA’s demurrer to the First Cause of Action is sustained with leave to amend.  
Petitioner Nowicki has failed to allege facts sufficient to state a claim for administrative 
mandamus under CCP § 1094.5. 
 
 At the hearing, CCCERA’s counsel asserted that Nowicki’s salary and benefit increases 
were improper under Gov. Code § 31539 because they were applied retroactively and 
negotiated in violation of the Brown Act. Petitioner filed this administrative writ alleging the 
Board committed prejudicial abuse of discretion by not proceeding in a manner required by law 
and issuing a decision not supported by the evidence. 
 
 CCCERA demurs on the ground Petitioner is not entitled to administrative mandamus, 
because the hearing, although provided, was not required by law. “The proper method of 
obtaining judicial review of most public agency decisions is by instituting a proceeding for a writ 
of mandate.” (Bunnett v. Regents of University of California (1995) 35 Cal.App.4th 843, 848.)  
“Statutes provide for two types of review by mandate: ordinary mandate [CCP § 1085] and 
administrative mandate [CCP § 1094.5].” (Ibid.)  “Whether a petitioner must proceed under 
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section 1094.5 to obtain judicial review of a local agency's action, or is entitled to petition under 
section 1085 depends on the type of action undertaken by the local agency…” (Tielsch v. City of 
Anaheim (1984) 160 Cal.App.3d 570, 574.)  “Usually, quasi-legislative acts are reviewed by 
ordinary mandate and quasi-judicial acts are reviewed by administrative mandate.”  (McGill v. 
Regents of University of California (1996) 44 Cal.App.4th 1776, 1785.)     
 
  "Generally speaking, a legislative action is the formulation of a rule to be applied to all 
future cases, while an adjudicatory act involves the actual application of such a rule to a specific 
set of existing facts. [Citations.]" (Strumsky v. San Diego County Employees Retirement Assn. 
(1974) 11 Cal.3d 28, 35, fn. 2.)  “But judicial review via administrative mandate is available ‘only 
if the decision[] resulted from a proceeding in which by law: 1) a hearing is required to be given, 
2) evidence is required to be taken, and 3) discretion in the determination of facts is vested in 
the agency.’  Thus, ordinary mandate is used to review adjudicatory actions or decisions when 
the agency was not required to hold an evidentiary hearing.” (Bunnett v. Regents of University of 
California (1995) 35 Cal.App.4th 843, 848, internal quotations omitted.)    
 
 Petitioner argues that “review under section 1094.5 is appropriate since it is necessary to 
review the record of the hearing below to determine the validity of Chief Nowicki’s claim that due 
process was denied by a board decision unsupported by the evidence.”  (Opposition, 10: 8-10.)  
CCCERA maintains it voluntarily provided Petitioner with a “hearing,” but was not required by 
law to do so. If the administrative agency provides a hearing but it was not required by law, 
administrative mandamus does not apply.”  (Shelden v. Marin County Employees' Retirement 
Assn. (2010) 189 Cal.App.4th 458, 462-463.) 
 
    The California Constitution confers the retirement board of a public pension with 
“plenary authority and fiduciary responsibility for administering the system.”  (Cal. Const. art. 
XVI, § 17.) Section 17 imposes various fiduciary duties on the board. Given the breadth of those 
duties, section 17 necessarily vests the board with discretion in the manner in which it fulfills 
those duties. (Nasrawi v. Buck Consultants LLC (2014) 231 Cal.App.4th 328, 342.)   The County 
Employees Retirement Law of 1937 (“CERL”), in particular Gov. Code § 31539 provides in part: 
“The board of retirement may, in its discretion, correct any error made in the calculation of a 
retired member’s monthly allowance or any other benefits under this chapter…”   
 
 Here, Petitioner does not allege that the CCCERA Board was required by law to provide 
him with an evidentiary hearing before adjusting his retirement benefits pursuant to Gov. Code § 
31539.  The demurrer is sustained with leave to amend.  Petitioner may amend to seek review 
pursuant to ordinary mandamus (CCP § 1085.) In the previous demurrer, CCCERA stated it 
does not oppose the Court granting leave to amend so that Plaintiff may assert a single claim for 
ordinary mandamus under CCP § 1085. 
 
 
 2nd C/A—Denial of Equal Protection of the Law in Violation Art. I, § 7 of Cal. Const. 
 
 Demurrer to the 2nd Cause of Action for Denial of Equal Protection is sustained 
without leave to amend.  Plaintiff failed to allege facts sufficient to state a cause of action. 
 Plaintiff alleges that prior to retirement he met with employees or consultants of the 
CCCERA in order to insure his pension benefits were in compliance with California statutes, 
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CCCERA regulations and judicial precedent.  Plaintiff alleges he was unfairly singled out for 
selective enforcement of Gov. Code § 31539, where none of the predecessors or successors 
had been subjective to such adverse treatment.  Plaintiff alleges CCCERA arbitrarily and 
intentionally singled Nowicki out for adverse treatment and deprived him of equal protection of 
the law in violation of Art. I, § 7 of the Cal. Constitution. 
  
 
 Time Barred under the Government Claims Act 
 
 CCCERA demurs to the 2nd Cause of Action on the ground the claim is time-barred 
under the Government Claims Act.  Gov. Code § 905 requires a presentation of “all claims for 
money or damages against local public entities,” with certain exceptions inapplicable here.  
Under Gov. Code § 945.4, a claimant must satisfy the claim presentation requirement before 
filing suit. Here, the Board’s decision was final on September 9, 2015.  Plaintiff Nowicki filed a 
claim for on December 19, 2017 for damages commencing on December 31, 2016 and 
continually accruing until May 1, 2022.   
 
 Where an individual alleges that the defendants treated them unfairly in administering 
the pension system, the government claim filing requirement applies. (See Canova v. Trustees 
of Imperial Irrigation Dist. Employee Pension Plan (2007) 150 Cal.App.4th 1487, 1497.)    
 
 In response to Plaintiff’s belated government tort claim, County Counsel stated the 
portions of the claim prior to December 19, 2016 failed to comply with Government Code 
sections 901 and 911.2.  As to the portions of the claim that were timely, they were forwarded 
them to the Board for action.  (Exhibit 3 to Decl. of Steven Kaiser.)  The CCCERA Board 
responded by denying the claim.  (Letter dated January 12, 2018.  Exhibit 4, Decl. of Steven 
Kaiser.) 
 
 Despite the claim presentation and the County Counsel’s determination that some 
portions of the claim was timely, Defendant CCCERA asserts the late filing is too late to remedy 
the failure to comply with the Government Claims Act. However, “The primary function of the 
Tort Claims Act is to apprise the governmental body of imminent legal action so that it may 
investigate and evaluate the claim and where appropriate avoid litigation by settling meritorious 
claims. [Citation.]"  (Dalton v. East Bay Mun. Utility Dist. (1993) 18 Cal.App.4th 1566, 1573.)  
 
 Government Code § 945.4 provides: 

Except as provided in Sections 946.4 and 946.6, no suit for money or damages 
may be brought against a public entity on a cause of action for which a claim is 
required to be presented in accordance with Chapter 1 (commencing with 
Section 900) and Chapter 2 (commencing with Section 910) of Part 3 of this 
division until a written claim therefor has been presented to the public entity and 
has been acted upon by the board, or has been deemed to have been rejected 
by the board, in accordance with Chapters 1 and 2 of Part 3 of this division. 
  

 Technically, the public entity has acted upon the claim and the claim presentation has 
been satisfied as to the portion of the claims after December 19, 2016.  However, the demurrer 
is sustained as Plaintiff has not alleged compliance with Gov. Code § 945.4 in the Second 
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Amended Complaint.  Also, the Government Tort Claim does embrace the Equal Protection 
Claim.  There are no allegations in Government Claim that even hint at adverse treatment in 
violation of the Equal Protection Clause. 
  
 “Class-of-One” Theory  
 
 Petitioner Nowicki does not allege that CCCERA discriminated against him because he 
belongs to any particular group or class. Nowicki alleges CCCERA has not challenged the 
benefit calculations of any other fire district retirees and it unfairly singled him out for selective 
enforcement of Gov. Code § 31539. Plaintiff brings his claim under a class-of-one theory for 
violation of equal protection. 
 
 CCCERA cites to a U.S. Supreme Court case, Engquist v. Or. Dep't of Agric. (2008) 553 
U.S. 591, where the issue involved a similar claim of arbitrary treatment.  Engquist brought what 
is known as a "class-of-one" equal protection claim, alleging that she was fired not because she 
was a member of an identified class (unlike her race, sex, and national origin claims), but simply 
for "arbitrary, vindictive, and malicious reasons." (Engquist v. Or. Dep't of Agric. (2008) 553 U.S. 
591, 595.)   Engquist argued that the Equal Protection Clause forbids public employers from 
irrationally treating one employee differently from others similarly situated.  
 
 The Supreme Court concluded the class-of-one theory of equal protection does not 
apply in the public employment context. (Ibid., at p. 598.)  “[W]here the government actor enjoys 
a broader range of discretion, and may properly base a decision on a myriad of potentially 
relevant variables, it is more likely that there are ‘material distinctions between allegedly 
similarly situated parties,’ leading to ‘a ready supply of rational and not wholly arbitrary reasons 
for differential treatment.’ [Citation.]” (Kan. Penn Gaming, LLC v. Collins (10th Cir. 2011) 656 
F.3d 1210, 1218.)  
 
 Plaintiff relies on an earlier decision, Village of Willowbrook v. Olech (2000) 528 U.S. 
562, where the Court recognized that successful equal protection claims may be brought by a 
class of one.  The Court in Engquist noted about Olech, “What seems to have been significant in 
Olech and the cases on which it relied was the existence of a clear standard against which 
departures, even for a single plaintiff, could be readily assessed.” (Engquist v. Or. Dep't of Agric. 
(2008) 553 U.S. 591, 602.) Olech involved one discrete factor where the plaintiff was treated 
differently—size of an easement.  
 
 Defendant CCCERA argues that here, like in Engquist, the discretionary decision of the 
Board was based on an array of assessments.  “In such cases the rule that people should be 
‘treated alike, under like circumstances and conditions’ is not violated when one person is 
treated differently from others, because treating like individuals differently is an accepted 
consequence of the discretion granted. In such situations, allowing a challenge based on the 
arbitrary singling out of a particular person would undermine the very discretion that such state 
officials are entrusted to exercise.” (Id. at p. 603.) “Although Engquist's holding was limited to 
the public employment context, our Courts of Appeal have concluded that “its reasoning applies 
more broadly.” (Gerawan Farming, Inc. v. Agricultural Labor Relations Bd. (2017) 3 Cal.5th 
1118, 1143.   
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 CCCERA argues the same rule applies to equal protection claims under the California 
Constitution. Here, the Board acted under Gov. Code § 31539 that authorized the Board to 
exercise its discretion on a member-by-member basis. Petitioner cannot show that there was no 
rational basis for the difference in treatment.   
 
   Plaintiff has not alleged facts showing a class-of-one theory is applicable.  In 
determining whether Plaintiff engaged in ‘pension spiking’ an array of variables had to be 
considered by the Board and there a material distinctions between the similarly situated fire 
chiefs. 
 
              (The Court notes that many of the considerations that Plaintiff raises in support of his 
Equal Protection claim also will be relevant to the Court’s resolution of a writ of mandate 
petition, and that if plaintiff were to prevail, a writ of mandate vacating CCCERA’s prior ruling 
would in effect provide the financial relief Plaintiff seeks.)  
 
Collateral Estoppel  
  
 CCCERA demurs on the Plaintiff’s Equal Protection claim was actually litigated in federal 
court.  The federal action involved the same parties and the same factual allegations regarding 
the same transaction as the present case. (Nowicki v. CCCERA, et al., 2017 U.S. Dist. LEXIS 
99485.)  Plaintiff lost that claim on the merits in federal court and declined to amend.   
 
 The court takes judicial notice of the judgment in federal case, Nowicki v. CCCERA, et 
al., Case No. 17-cv-00629-SI.  It states that all federal causes of action in Plaintiff’s Complaint 
are dismissed, with prejudice.  Only Plaintiff’s state claims were dismissed without prejudice.   
 
 Collateral estoppel applies the following are met: “‘First, the issue sought to be precluded 
from relitigation must be identical to that decided in a former proceeding. Second, this issue 
must have been actually litigated in the former proceeding. Third, it must have been necessarily 
decided in the former proceeding. Fourth, the decision in the former proceeding must be final 
and on the merits. Finally, the party against whom preclusion is sought must be the same as, or 
in privity with, the party to the former proceeding.’” (Y.K.A. Industries, Inc. v. Redevelopment 
Agency of City of San Jose (2009) 174 Cal.App.4th 339, 356-357.)    
 
 Here, the federal action involved the same parties on the same allegations regarding the 
same transaction.  These elements have been shown. Plaintiff’s equal protection claim is barred 
by collateral estoppel.  Plaintiff has not alleged different standards apply to his Equal Protection 
claim under the California Constitution.    
 
 The demurrer to the 2nd Cause of Action is sustained on this ground without leave to 
amend.   
 
 
Exclusive Remedy 
 
 It is unnecessary to decide this issue as the demurrer is sustained without leave to 
amend on other grounds. 
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CCCERA’s Request for Judicial Notice 
 
 CCCERA requests the court to take judicial notice, pursuant to Evidence Code § 452(d) 
of the Judgment entered in Nowicki’s federal action. 
 The court takes judicial notice of the Judgment in Nowicki v. CCCERA, Case No. 17-cv-
00629-SI 
 
 
Plaintiff’s Request for Judicial Notice  
   
 Plaintiff requests the court to take judicial notice of the following: 

1. Judgment issued in Nowicki v. CCCERA Case No. 17-cv-00629-SI (Exhibit 1 to Kaiser 
Decl.) and  

2. Claim filed with County of Contra Costa on December (Exhibit 2 to Kaiser Decl.) 
The court takes judicial of the Judgment. The court takes judicial notice of the existence of the 
Claim, but not the truth of matters asserted therein. 
 
Amended Complaint shall be filed and served on or before February 19, 2018. 

 

  

11.  TIME:  9:00   CASE#: MSL17-02047 
CASE NAME: WILLIE C. BARNES II  VS.  MICHAEL ROMERO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY WILLIE CHARLES BARNES II 
* TENTATIVE RULING: * 
 
Granted. 

 

  

12.  TIME: 10:00   CASE#: MSL17-01976 
CASE NAME: MIDLAND FUNDING VS. WILLIE LIGHTNING 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Appearances required. 

 

 

 


